
 
 

CUPE LOCAL 5430 – POLICY OBJECTION RESPONSE 

We understand that there is a great deal of information, opinions and politics involved in the 

COVID vaccine debate.  We know that it is all difficult and divisive.  We know that the blame 

game has run amok causing friendships to break, relationships to strain and daily life to suffer.  

We appreciate all the messages we have been receiving.  We recognize the careful thought, depth 

of emotion and hours of research that went into most of them. 

Most of these messages object to a vaccine mandate.  To be clear, there is no vaccine mandate.  

You have a choice.  You can vaccinate or test.  You get to make the choice.  A vaccine mandate 

would be you being required to vaccinate without any other option.  There are employers 

imposing vaccine mandates but that is not what the SHA is doing. 

Many letters we receive presume that the Union is implementing this policy.  We do not write or 

implement policies in your workplace.  It is the Saskatchewan Health Authority that has written 

and is implementing this policy.  The Union does not negotiate policies and it does not approve 

policies. 

As a trade union, our role is clear.  We have a legislated obligation to represent all of our 

members in a manner that is not arbitrary, discriminatory or in bad faith.  That means that we 

have an obligation to bring forward complaints, which we refer to as grievances, on behalf of any 

member or group of members whose rights were violated. 

Grievance process 

When we file grievances, if we are not successful resolving them with the employer, we assess 

their merit before proceeding to arbitration.  We do this for several reasons.  Arbitrations 

consume a great amount of time, money and effort; therefore, it is important to make sure before 

we make such an investment that we have some chance of succeeding. 

https://www.cupe5430.ca/
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Precedent is another factor.  Precedent is where you establish an interpretation of the collective 

agreement or legislation.  We always try to stay away from arbitrations where we believe a loss 

might mean a bad interpretation of the collective agreement.  For example, if we had a grievance 

dealing with sick leave language and we thought losing might mean our members' ability to 

access sick leave would be reduced, we may choose not to risk such an outcome. 

Assessing the risk/benefit ratio is not an exact science but the practice is well-tested and well-

established.  What we do is review caselaw.  Whenever a case goes through the courts or, more 

often, a quasi-judicial proceeding such as arbitration and decision is generated.  The library of 

these decisions is cumulatively called caselaw. 

The dispute resolution processes are written into law.  The Saskatchewan Employment Act, at 6-

45(1) says, "Subject to subsections (2) and (3), all disputes between the parties to a collective 

agreement or persons bound by the collective agreement or on whose behalf the collective 

agreement was entered into respecting its meaning, application or alleged contravention, 

including a question as to whether a matter is arbitrable, are to be settled by arbitration after 

exhausting any grievance procedure established by the collective agreement." 

When assessing whether we should go to arbitration or not, we do a combination of things.  We 

seek legal opinions, we assess whether we have good evidence, good witnesses, and willing 

witnesses, we assess the strength of the employer's case and we always do a thorough review of 

caselaw. 

Caselaw review 

Sometimes events happen around the country at the same time.  A few years ago, employers 

across the country were implementing mandatory flu vaccines.  We filed grievances and we went 

through the grievance process.  We were ready to go to arbitration but others went before us.  

Ontario implemented the policy before Saskatchewan Health employers and the Ontario Nurses' 

Association (ONA) went to arbitration.  They had a similar case, similar circumstances, the same 

type of employer and similar arguments.  ONA won.  Then there was another case, which the 

union also won.  We brought these decisions to the employer.  Because the details were so 
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similar to what was happening here and upon legal advice from their experts, the employers here 

chose to settle the grievances.  The policies were amended or rescinded. 

That is what we refer to as precedent.  It is a case that preceded ours, thereby establishing a 

pattern of decisions to come.  It is not exact because collective agreements vary, because 

circumstances are never the same twice and because culture, convention, collective agreements 

and the law change over time. 

The reason we cannot rely on the influenza cases is because the circumstances this time are 

different.  The flu vaccine is based on a best guess and because of that, it is sometimes very 

ineffective.  Not only is the COVID-19 vaccine far more effective than any flu vaccine, COVID-

19 is also not a flu.  COVID is deadlier and much more contagious and it can be transmitted by 

asymptomatic individuals.  According to the evidence presented by experts in the mask or 

vaccinate arbitration, asymptomatic transmission of the seasonal flu has not been established. 

When we review the caselaw and legal opinion related to COVID-19 we see a pattern which 

suggests that these policies will very likely survive challenges. 

Already we have seen mandatory testing policies being found reasonable by arbitrators in at least 

three arbitrations.  While these arbitrations upheld mandatory testing policies, they also 

identified shortcomings of testing alone.  In a case in Ontario between CLAC and Caressant Care 

Nursing and Retirement Homes, the Union argued that testing is not a good solution because it 

only indicates that a person was negative at the time of the test.  They could be positive and 

infectious by the time the results arrive. 

The arbitrator in that case nonetheless found that a negative test is valuable information and a 

positive test maybe even more so as it leads to quarantine, contact tracing, and so on.  This, 

despite it being an invasive procedure, and in the case of one witness, led to a multi-day 

nosebleed. 

This case was heard on September 24 and 30, 2020.  At the time there was no vaccine. 
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There have been other cases which illustrate that arbitrators are not taking the danger COVID-19 

poses lightly.  The termination of an employee who failed to follow the employer's COVID-19 

protocols was found to be reasonable as was the termination of a woman who failed to disclose 

her husband's COVID symptoms as part of the company's health screening even though she 

never experienced any symptoms, self-isolated for two days and never contracted the disease. 

Legal opinions 

A CBC News article posted on October 3, 2021, took a look at how the Canadian Charter of 

Rights and Freedoms would hold up in court.  Carissima Mathen, a professor of law at the 

University of Ottawa who specializes in the Constitution commented on several sections and in 

the end concluded that, "With all of the evidence we have about the harms of COVID … and the 

particular challenges posed by [the Delta variant], I would think that the balance would probably 

be on the side of [upholding mandates as] a reasonable limit." 

While she was commenting on vaccine mandates, her commentary on the concept of being 

coerced to take the vaccine in order to remain employed is most notable.  She says that 

employees facing vaccine mandates are not being forced to vaccinate, they still have a choice.  

They can go to work somewhere else.  That does not seem like a choice at all.  To that she says,  

"The courts have been very clear that it (the Charter) does not include a right to a specific 

occupation." 

You can read the article here. 

The Alberta Federation of Labour recently published a legal opinion on their website.  It was 

prepared by Leanne Chahley who represents trade unions in all areas of labour law.  She has 

appeared at arbitrations and before labour relations boards, human rights tribunals, pay 

equity tribunals, various levels of courts in both Alberta and Ontario and the Supreme Court 

of Canada. 

Her opinion provides insight into some questions many of us have been asking.  The first is 

whether employers have the right to unilaterally impose a new term of employment.  A term 

of employment is a condition that must be met in order for an employee to maintain 

https://www.cbc.ca/news/canada/calgary/rights-freedoms-charter-vaccine-alberta-government-1.6186034
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employment.  Usually, it is an educational requirement, possession of any number of 

licenses or membership in professional organizations.  Any new terms or conditions must be 

negotiated with the union. 

There is caselaw on this even if collective agreements do not have such a requirement 

spelled out.  That case is KVP.  It is well established and remains the go to when assessing 

the validity of a policy. 

Chahley asks, "Do unilaterally imposed policies requiring that employees are vaccinated for 

COVID-19 unless they can establish an acceptable exemption meet the KVP test?" Her 

answer is yes ". . . in almost all cases." 

Her answer is based on a series of assumptions which are: the policy is being implemented 

to maintain safety of the workers and those they interact with; the policy has a timeline built 

into it which gives employees enough time to comply; workers who refuse to comply face 

discipline including eventual termination; and, workers who establish valid human rights 

reasons for exemption from the policy will be accommodated. 

Valid reasons under human rights means that the person is unable to get the vaccine as a 

result of one of the prohibited grounds.  Those are: 

• Race/perceived race or colour 

• Place of origin, nationality, or ancestry 

• Religion or creed 

• Family or marital status 

• Sexual orientation 

• Gender identity 

• Sex, including sexual harassment or pregnancy 

• Disability (physical or mental) 



6 | P a g e  

• Receipt of public assistance 

• Age (18 or more) 

In the case of a vaccine, the two most likely grounds are disability and religion.  These 

cannot just be stated, they must be established with proper documentation. 

It is important to note that the Saskatchewan Human Rights Commission has publicly stated 

that it ". . . accepts and investigates complaints of discrimination based on one of the 

protected characteristics listed above.  The Commission will not accept a complaint based 

on a personal objection to vaccinations or vaccination mandates." 

Chahley's opinion assesses the likelihood of success at arbitration on the basis that the 

vaccine is not safe.  She says that global evidence has led to universal acceptance of the 

safety and effectiveness of the vaccine.  You can access the opinion here. 

Vaccine safety 

The Pfizer-BioNTech, AstraZeneca, Johnson & Johnson and Moderna vaccines have all 

been approved by Health Canada.  According to Health Canada, as of September 24, just 

over 55.5 million doses of the vaccine have been administered.  Those 55.5 million 

injections led to 17, 079 adverse events with 4,463 being serious.  Here is a link to Health 

Canada's page where you can find information regarding COVID-19 vaccine side effects. 

As your union representatives, it is not our job to be doctors or epidemiologists.  We request 

information from experts and we use that information when representing our members.  

When a doctor provides a note saying a worker cannot work for three days, that is a fact 

which we do not dispute.  We will not be disputing medical information in the case of 

COVID vaccines either. 

If you provide a medical note that says you cannot be vaccinated due to an illness or 

disability, we will make sure that you are accommodated up to the point of undue hardship. 

https://d3n8a8pro7vhmx.cloudfront.net/afl/pages/6804/attachments/original/1633104894/AFL_Mandatory_COVID_Vaccination_Opinion_-_September_27__2021.pdf?1633104894
https://health-infobase.canada.ca/covid-19/vaccine-safety/#a6
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What we cannot do is dispute medical information provided by Health Canada, Dr. Shahab, 

your doctor or any of the other Medical Health Officers.  We are not medical experts and we 

cannot pretend to be medical experts. 

Arbitrators and courts only accept expert evidence from experts.  This means doctors, 

Health Canada, epidemiologists or medical health officers.  It is unlikely that a podcast from 

someone who is not an expert in a field directly related to medicine, vaccines or epidemics 

would be allowed at arbitration. 

Genetic Non-Discrimination Act 

We know there is a huge amount of confusing information out there.  One thing that keeps 

coming up is the Genetic Non-Discrimination Act.  It is summarized as follows by the Canadian 

Legal Information Institute: 

"This enactment prohibits any person from requiring an individual to undergo a genetic test or 

disclose the results of a genetic test as a condition of providing goods or services to, entering into 

or continuing a contract or agreement with, or offering specific conditions in a contract or 

agreement with, the individual.  Exceptions are provided for health care practitioners and 

researchers.  The enactment provides individuals with other protections related to genetic testing 

and test results. 

The enactment amends the Canada Labour Code to protect employees from being required to 

undergo or to disclose the results of a genetic test and provides employees with other protections 

related to genetic testing and test results.  It also amends the Canadian Human Rights Act to 

prohibit discrimination on the ground of genetic characteristics." 

This Act is not applicable as an argument against testing for COVID-19 because it is the virus 
genetic code that might get sequenced, not yours.  The Act does not offer protection for the virus 
even if it sourced from your body. 

  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-h-6/latest/rsc-1985-c-h-6.html
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Why test only the unvaccinated? 

One question that keeps coming up is: How is forcing only the unvaccinated to get tested at their 

own cost not discrimination when the vaccinated can also get and spread the virus? 

Vaccination status is not a protected ground under human rights legislation.  This means that a 

policy which seeks to test only the unvaccinated is not discriminatory in the legal sense of the 

term. 

Earlier we mentioned KVP rules for policies.  Lumber & Sawmill Workers' Union, Local 2537 

and KVP Co. Ltd. is a 1965 arbitration award which established tests employers must meet when 

unilaterally imposing policies as follows: 

A rule unilaterally introduced by the company, and not subsequently agreed to by the union, 
must satisfy the following requisites: 

1. It must not be inconsistent with the collective agreement. 

2. It must not be unreasonable. 

3. It must be clear and unequivocal. 

4. It must be brought to the attention of the employee affected before the company can 
act on it. 

5. The employee concerned must have been notified that a breach of such rule could 
result in his discharge if the rule is used as a foundation for discharge. 

6. Such rule should have been consistently enforced by the company from the time it 
was introduced. 

An employer policy that seeks to test only the unvaccinated could theoretically be challenged 

under KVP on the basis that its application is "inconsistent".  However, the employer would have 

a number of ways to defend this. 

a. The vaccine is effective at preventing serious illness, contagiousness, as well as 
transmission.  It is likely more effective in that regard than testing. 
 

b. Testing everyone would be costly and this is something that employers can factor 
into the policy decision.  
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c. The policy is not inconsistent because it is being consistently applied to the 
vaccinated. 
 

Another explanation is that even though the vaccinated can still catch and transmit the virus, they 

can do so only at significantly reduced rates.  The purpose of testing only the unvaccinated may 

be to reduce their rate of transmission to the same level of a vaccinated person. 

It is a means of bridging the gap and reducing transmission.  It is not a perfect policy – just like 

the vaccine is not perfect.  For these reasons, the legal consensus so far, is that arbitrators will err 

on the side of deference (both to employers and to the medical community). 

Going forward 

The Union continues to pressure the employer to accept the rapid antigen test results rather than 

to require PCR testing.  We are ever vigilant when it comes to KVP, accommodation requests 

and collective agreement provisions.  We are always willing to explain the situation and our 

position and we are always willing to listen and to respect and consider all perspectives. 

 

Today, October 14, 2021, we learned that the cost of the testing program will be $225 per month.  

The Union has not had a chance to review the information or to find out what this testing 

program will look like, how it will be administered or how the cost was established. 

We will keep members updated as more information comes out on this policy and as our legal 

advice and information changes. 
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