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INTRODUCTION 

[1] This arbitration arises as a result of the termination from employment of the grievor, Xx 

XXX, on November 18, 2016 from the Sun Country Regional Health Authority (“SCHR”). In 

response to the termination of employment the union filed a grievance on behalf of Ms. XXX on 

January 3, 2017. In the grievance the union claims that, “The Employer is in violation of the 

CUPE/SAHO Collective Agreement and the Sun Country Health Region procedure HR-30-05 

(“Attendance Support Program”) and any other articles or legislative (sic) by terminating Ms. 

XXX on or about November 18, 2016”. The remedy requested is that “all hours related to Ms. 

XXX’s identified chronic condition be removed from her Attendance Support Program, she be 

reinstated and be made whole”. At the outset of the hearing the parties agreed that the matter was 

properly before me as arbitrator and that I had jurisdiction to hear and determine the grievance. 

 

BACKGROUND AND FACTS 

[2] The grievor was hired as a casual part-time employee in 2002. She progressed to becoming 

a permanent part-time employee and at the time of her dismissal she was a permanent full-time 

Continuing Care Aide at the Weyburn Special Care Home. The grievor’s first ten or so years 

with the employer appeared to have gone smoothly. By all accounts the grievor was a good 

employee who enjoyed her work and was very caring with patients. This assessment continued 

up to the date of termination. However, starting in 2011 the grievor began experiencing 

attendance problems. The grievor’s absences became more common and more lengthy in late 

2014 and early 2015. Coincidental with the grievor’s attendance issues, the employer developed, 

in 2012, an Attendance Support Program (“the ASP”).  

 

[3] One aspect of the ASP is that employee attendance is more carefully monitored and if  

absences fall within the top seven percent of their employee group an employee enters the ASP 

at stage 1 of a four stage process. If in any of the next three quarters an employee continues in or 

falls into the top seven percent of absences they enter stage 2 of the ASP. If the threshold 

absences continue ultimately an employee will find themselves in stage 4 at which point 

termination for innocent absenteeism will be considered. The ASP expressly does not deal with 

disciplinary absences but is focused on innocent absenteeism mainly related to health-related 
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issues. Importantly, however the May 2015 version of the ASP stated: “Employees who require 

accommodations will be moved from the ASP and referred to the Disability Management 

Coordinator”. (ASP para. 2.0) In the August 2017 version this statement does not appear. 

Further, the introductory portion of the ASP says: “If a chronic medical condition is confirmed, 

SCHR is committed to the practice of accommodation within the workplace as per the Human 

Rights legislation.” As an employee “progresses” through the ASP stages there is a meeting with 

management at each respective stage. At these meetings an employee is entitled to have union 

representation unless it is expressly waived.  

 

[4] In May 2015 the ASP was “reset” to March 1, 2015, the effect of which was to only take 

into account absences back to March 1, 2015 for the purposes of the ASP. The date of March 1, 

2015 is the date when, for the purposes of this arbitration, the determination of the absences of 

Ms. XXX began. The employer’s concern with the grievor’s attendance and its 

acknowledgement that she had a chronic medical condition was brought to the grievor’s attention 

in a letter of March 11, 2015 written by Jana Labatte, Disability Management Coordinator for 

SCHR. The letter reads as follows: 

March 11, 2015 

 

Xx XXX 

545 9th St. NE 

Weyburn, SK 

S4H 1G2 

 

Dear Ms. XXX, 

 

Your manager has recently noted that you have exceeded the threshold for the next stage of the Attendance 

Support program. We have received a signed declaration from your physician that states you have a chronic 

medical condition that impacts your attendance at work at Weyburn Special Care Home. Your manager has 

asked me to determine whether you require a workplace accommodation to support your attendance. 

 

In order to determine appropriate next steps, we wish to understand the specific restrictions and limitations 

you face that could impact your attendance as well as the prognosis for your medical condition. Could you 

please have your physician complete the enclosed FAF and return to us no later than April 1, 2015? 

 

If you have any questions, please contact me at the below number. Have a good day. 

 

Sincerely, 

 

 

Jana Labatte 

Disability Management 

Sun Country Health Region 

Jana.Labatte@schr.sk.ca 

mailto:Jana.labatte@schr.sk.ca
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306-842-8728 

 

Cc: Debbie Obst 

Enclosure  

 

 

[5] Ms. Labatte’s letter also asked the grievor to have her physician complete an SCHR 

Functional Ability Form (“FAF”). The grievor was assessed by her regular physician, Dr. Allan 

Fong, on April 15, 2015. Dr. Fong indicated by checking off a box on the form that: “Individual 

is capable of returning to work – Full Duties.” A perusal of the FAF discloses that the assessment 

was entirely related to physical abilities and none of the requested information related to 

psychological or psychiatric conditions that may affect an employee’s ability to work.  

 

[6] After receiving the April 15, 2015 FAF no accommodations were made to the grievor’s 

work situation. Ms. Labatte testified that because the medical information did not identify any 

need for limitations or restrictions the grievor was considered not to be in need of 

accommodation thus she continued under the scrutiny of the ASP. The attendance information 

for the March 1 to May 31, 2015 quarter showed that the grievor missed a total of 153.14 hours 

of work, which amounted to 31.16 percent of her scheduled hours – well above the seven percent 

threshold. During the quarter the employer was aware of the grievor’s absences. In an email of 

May 1, 2015 Ms. Labatte wrote to her supervisor the following message: 

So, I got behind on this email. What do we do with this person and this medical information? Just a recap, 

she is a CCA at WSCH, hardly ever shows up. I sent her a letter in March. Debbie Obst email her and Chris 

about her a few weeks ago. Is this jogging your memory? 

 

She called in sick with a Migraine headache today.  

 

Ms. Labatte’s supervisor, Loretta Gerlach, responded: “Nothing more you can do – we will treat 

as attendance support. But if I were Debbie I would require a note for today’s absence”.  

 

[7] As a result of the poor attendance record in the March 1 to May 31, 2015 quarter the 

grievor entered stage 1 of the ASP. A stage 1 meeting was held with the greivor on July 6, 2015. 

In attendance for the employer were Debbie Obst, the Nurse Manager, and Susan Russell, the 

Attendance Support Coordinator. Jana Labatte, the Disability Management Coordinator, was not 

in attendance. Her testimony was that she never attended ASP stage meetings. The grievor 

declined union representation at this meeting.  
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[8] A stage 1 meeting checklist was completed by Ms. Obst with a number of pre-printed 

items checked off including: “If a chronic medical condition is identified by employee, 

Functional Abilities Form presented.” Next to that item in handwriting, the writing of Ms. Obst, 

is written “received on Apr/15 - condition does not affect attending work”.  

 

[9] Also completed at the same meeting on a form called “Attendance Action Plan” Ms. XXX 

wrote a number of items. They were that eight hour shifts be considered rather than the 12 hour 

shifts the grievor was working, to contact Debbie when the grievor cannot attend work, do not 

leave messages and “continue with medication as directed by health care provider”. This 

document was signed by both Ms. XXX and Ms. Obst. The documents make no mention of the 

grievor’s health condition. 

 

[10] The July 6, 2015 meeting was followed up by a letter of the same date written by Ms. Obst 

to the grievor. The letter acknowledges that the grievor has entered stage 1 of the ASP and notes 

that her absences will continue to be monitored for an additional three reporting periods. It states 

that she will exit the ASP if at the end of the three reporting periods her absences do not place 

her “in the top 7 percent of your bargaining unit or OOS group for sick incident usage”.  The 

letter also contained the following sentence: 

However, you should be aware that in situations where an employee is unable to attend work on a regular 

basis after repeated efforts by the employer and employee to improve, additional consequences may result 

up to and including non-disciplinary termination.  

 

 

[11]  The grievor’s attendance continued to be monitored under the ASP for the quarter of June 

1 to August 31, 2015. Absenteeism continued to be excessive. During that period there were 

141.36 hours reported amounting to 29.24 percent of the grievor’s scheduled work hours. 

Pursuant to the ASP, this triggered entrance into stage 2 accompanied by a stage 2 meeting on 

October 16, 2015. At this meeting in addition to the grievor, Ms. Obst, Ms. Russell and Linda 

Bocian, a union representative, were in attendance. Again at the meeting a checklist was 

completed as well as an attendance action plan. The checklist included a check mark beside the 

following: “If a chronic medical condition is identified by an employee Functional Abilities 

Form presented.” And in handwriting was written, “Form Given”. The attendance action plan, 
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again completed in the handwriting of the grievor, included the following notation: “Speak to 

Health Provider about seeing a counsellor”. Also it included, similar to the stage 1 action plan, 

the following item: “Look at 8 hour shift work rather than 12 – may be easier”. It included the 

following sentence: “Investigate support groups for grief, loneliness - Sue will do & let Xx know 

if any that could help”. The attendance action plan was signed by Ms. XXX and Ms. Obst.  

 

[12] Shortly after the October 16th meeting Ms. Russell emailed Ms. Obst and Ms. Bocian 

advising that she had passed on to the grievor contact information for a counselling and support 

centre in Weyburn and a bereavement centre in Regina. The email also indicated that the 

grievor’s CCA certificate was updated in the database “in case Xx is interested in applying for 

other positions”.  

 

[13] The stage 2 meeting was followed up by a formal letter from Ms. Obst to Ms. XXX very 

similar to the stage 1 letter. It again indicated that if after the end of three reporting periods she is 

not in the top seven percent of absences she will exit the ASP. Also as did the previous letter, it 

said: “where an employee is unable to attend work on a regular basis after repeated efforts by the 

employer and employee to improve, additional consequences may result up to and including non-

disciplinary termination”. In her testimony, Ms. Labatte said that starting in October 2015 she 

had concerns about the grievor’s mental health and talked to her about it then.  

 

[14] At the stage 2 meeting the grievor was provided with another Functional Ability Form to 

be completed by her medical provider. This FAF, the second to be completed by Dr. Fong, had 

been revised by the employer from the previous one. The structure of the document was changed 

and different questions were asked.  

 

[15] Dr. Fong completed the form on October 19, 2015. The first page of the FAF asked the 

following question:  

Current Objective Medical Restrictions (eg, cannot lift left arm above shoulder level; cannot lift more than 

10 kilograms from floor to waist, sitting up to 30 minutes before body change is required, etc.). Please do 

not include medical diagnosis. 
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In response to this inquiry Dr. Fong wrote: “Will require occasional periods off of work, due to 

inability to cope with workplace environment.” Further down on the first page of the document 

Dr. Fong indicated that the illness was not work-related and he wrote “N/A” next to the 

following pre-printed statement: “Please indicate the recommended appropriate shifts, hours, and 

modifications required for the return to work;” and at the end of page one of the FAF next to 

“Date of return to work”, Dr. Fong wrote “Ongoing/Intermittent.” 

 

[16] While the first page of the revised FAF can be read as focusing on physical disabilities the 

second page seems to focus on psychological conditions. The first question on the second page 

reads as follows: “Does this employee have an active psychological condition recognized under 

the DSM 5 that affects their ability to attend work and meet the mental demands of his/her 

position?” In response to this question Dr. Fong checked off “yes” and wrote: “Decreased 

concentration, social avoidance”. In response to the question: “Do you expect the condition to 

improve, stay the same or worsen?”, Dr. Fong wrote: “Variable – will have relapses”. Further, 

Dr. Fong indicated that the grievor had an ongoing medical condition affecting her ability to 

regularly attend work, that she was participating in a treatment plan and that she was taking 

medications that might affect her work performance. More specifically he wrote: “Potential 

somnolence”. Both Ms. Labatte and Ms. Obst testified that no accommodation was offered to or 

provided to the grievor as a result of the October 19, 2015 FAF because on page one of the FAF 

it did not outline any limitations or restrictions on the work that the grievor could do. It became 

clear in the testimony of the employer witnesses that unless express limitations or restrictions 

were written on an FAF, more specifically on page one of the FAF, by a health care provider no 

accommodations would be considered notwithstanding what might be said on page two of the 

FAF concerning the mental health of an employee.  

 

[17] In late fall 2015 Ms. XXX’s attendance continued to be monitored under the ASP. It was 

clear the employer was aware at this time that she was suffering from mental health problems 

that affected her attendance. The employer asked that Ms. XXX obtain an independent medical 

assessment, to which she agreed. She was seen on December 22, 2015 by Dr. Gabriella Pitariu, a 

psychologist in Regina. 
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[18] Dr. Pitariu completed an FAF that included the following: “Difficulties concentrating, lack 

of energy, tired, loss of interest, anxious”. The FAF provided for a modification of work hours. 

As a result an accommodation plan was put together signed by Ms. Obst, Ms. Labatte, Ms. XXX 

and Wanda Edwards, a union representative. The accommodation plan set out a shift schedule 

for December 30 to January 20 that started with two hour shifts, followed by four hour shifts and 

then eight hour shifts to begin January 13, 2016. 

 

[19] The second page of the December 22, 2015 FAF completed by Dr. Pitariu showed that the 

grievor was suffering from a psychological condition recognized under the DSM 5 that affected 

her ability to attend work. It also indicated that the condition was expected to improve in 

approximately 2-3 months’ time and that treatment would occur for one month. It said that the 

grievor was not on medications that might affect her work performance. 

 

[20] The employer as of January 25, 2016 had not received another FAF from Dr. Pitariu 

notwithstanding the noted January 8, 2016 reassessment date in the FAF of December 22, 2015. 

On January 25th a meeting occurred involving Ms. Obst and Ms. Labatte, on behalf of 

management, and Ms. XXX and Ms. Edwards, on behalf of the union. Although no new FAF 

had been provided, the accommodation of the grievor continued and a new plan was written. The 

accommodation plan allowed the grievor to work a regular schedule but day shifts were changed 

to evening shifts, and two days in February (February 3 and 4) would be given off to attend 

medical appointments. Also, as the previous plan provided the grievor was being accommodated 

to work eight hour shifts rather than 12 hour shifts which she had been working.  

 

[21] The employer did not receive a further FAF from Dr. Pitariu but did receive another from 

Dr. Fong dated February 3, 2016. On the first page of the FAF Dr. Fong wrote: “Fit to return to 

work with no restrictions”. He did not note any schedule changes or restrictions were required. 

On page two of the FAF again he indicated that the grievor was suffering from an active 

psychological condition recognized in the DSM 5 that affects her ability to attend work. He 

wrote that she had: “Decreased mood, concentration, cognitive ability”. In answer to the question 

of whether he expected the condition to improve, stay the same or worsen, Dr. Fong wrote: 

“Improved (cyclical, potential for relapse)”. And in response to a question asking what is the 
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time frame for improvement, Dr. Fong wrote: “Currently in remission”. And further, he 

answered yes to the question: “Does the employee have an ongoing medical condition(s) 

affecting their ability to regularly attend work and/or meet the demands of their position?” 

 

[22] On February 10, 2016 there was another meeting involving Ms. Obst, Ms. XXX, Ms. 

Bocian (union rep) and Jana Labatte. Another accommodation plan was signed by all in 

attendance. The effect of it was to extend the January 25th accommodation plan to an unknown 

date in the future. The accommodation continued notwithstanding the fact that in Dr. Fong’s 

February 3, 2016 FAF on page one he indicated no work restrictions. The accommodation plan 

also said the next review would be May 10, 2016. Ms. Labatte testified that from this point 

forward she had no further involvement or contact with the grievor because no further medical 

information was received. Ms. Labatte is the Disability Management Coordinator who did not 

get involved in employee attendance matters unless there was a medical report indicating that 

accommodation was required or may be required. Since there were no further medical reports, 

the situation of Ms. XXX from that time forward was dealt with solely as an Attendance Support 

Program matter even though the employer was well aware that she was suffering from a chronic 

mental health condition that was ongoing and which contributed directly to her excessive 

absenteeism. It seems the employer viewed the ASP, on the one hand, and the accommodation 

policy, on the other, as quite distinct from each other. Unless there was a current medical 

certificate setting out explicit restrictions, and in this regard the FAF’s were interpreted quite 

strictly by the employer, an employee would remain in the ASP stream resulting in progression 

through the various stages up to an including, in this case, termination from employment. An 

“exception” to the strictness of the interpretation of the FAFs was the accommodation plan of 

February 10th which continued an accommodation even though Dr. Fong did not set out any 

express limitations or restrictions in the FAF of February 3, 2016.  

 

[23] In the December 2015 to February 2016 quarter the grievor’s absenteeism dropped 

considerably after the accommodation times were taken into account but still exceeded the seven 

percent threshold. On June 14, 2016 a meeting was held with the grievor to advise her that she 

now entered stage 3 of the ASP. In attendance at the meeting with Ms. XXX was Laura 

Weightman, a union representative who was a recording secretary for the union. Representing 
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the employer at the meeting were Mark Rochet, Debbie Obst and Susan Russell. Again a 

meeting checklist was completed, although this one appears to be more detailed in the items 

reviewed than the previous ones. The checklist indicates that the grievor did not want an FAF 

because she said all was going well. Also the checklist stated that a 90 day notice was being 

issued “to get your health affairs in order”. The checklist indicated that the next step was stage 4 

and said: “…If your sick time places you in the top 7% of sick time users in the CUPE 

bargaining group your employment contract may be terminated”. The notes on the checklist 

stated that: “Debbie said don’t wait till things get bad – be proactive & discuss w/Debbie if 

issues come up.” 

 

[24] The meeting notes do recognize that the grievor had an ongoing and continuing health 

problem yet her situation was not being dealt with as an accommodation issue but purely as an 

innocent absenteeism situation which may lead to termination. Ms. Obst testified that the reason 

for this was that there was no request for accommodation either from the grievor or from the 

union, and there was no FAF indicating that an accommodation was required. The last FAF on 

record was that of Dr. Fong of February 3, 2016 discussed above.  

 

[25] In the period between July 1 to September 30, 2016 the grievor’s attendance improved, 

especially in the period prior to September 10, 2016. Nevertheless her absences were still over 

the seven percent threshold thus a stage 4 meeting was triggered. Stage 4 is the last of the four 

levels in the ASP and if termination of employment is to occur it is at this stage where it will 

happen. On September 14, 2016 a stage 4 meeting was held but it was not for the purpose of 

terminating the grievor. The meeting was attended by Ms. Obst and Ms. Russell, on behalf of the 

employer. And in addition to Ms. XXX, Mary Baurer and Wanda Edwards, were present on 

behalf of the union. The meeting checklist had notations that disclose Ms. XXX was 

experiencing mental health issues. The following comments are handwritten in the checklist:  

•  Xx mentioned was at Psychiatrist Sept. 12 & meds were increased. 

•  Attended Mental Health group session on Sept. 13 ‘Being Human’ was good but only 

offered monthly through Canadian Mental Health. 
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An attendance action plan, written in Ms. XXX’s handwriting, was completed at the same time 

as was the checklist. It contained the following four points: 

•  Continue to work on maintaining a healthy mindset. 

•  Access classes on depression. 

•  Keep open lines with Management. 

•  Try to maintain a healthy lifestyle. 

 

[26] A formal letter dated September 14, 2016 was also provided to the grievor, similar to 

letters at previous stage meetings, written by Debbie Obst. The letter reads as follows: 

RE: STAGE 4 – ATTENDANCE SUPPORT PROGRAM 

 

I would like to acknowledge the effort you have demonstrated to significantly improve your attendance at 

work since our last meeting and to communicate that frustration of your employment due to innocent 

absenteeism has not been met at this time.  

 

Your attendance will be monitored for an additional three reporting periods to ensure you are meeting your 

contractual obligations. Should at any time during the three reporting periods your ID, XD and/or LI hours 

places you in the top 7% of the total number of employees from your bargaining unit or OOS group, 

frustration of employment for innocent absenteeism may occur.  Should your sick time usage not place you 

in the top 7%, you will exit the Program. 

 

As stated, we are committed to supporting the health and wellness of our employees and encourage you to 

ask for assistance if facing health related issues. We take this opportunity to remind you of Sun Country 

Health Region’s voluntary Employee and Family Assistance Program (EFAP) offered through Shepell. They 

can be reached at 1-844-336-3136. Information concerning a host of services and programs can also be 

viewed on their website at https://workhealthlife.com. 

  

Please sign this letter to acknowledge your receipt. 

 

 

[27] It is quite obvious from the meeting notes of September 14, 2016 that even though there 

had been some improvement in the grievor’s attendance, she continued to experience a high rate 

of absenteeism because of her health problems. Nevertheless, there was some hope on the 

horizon. Her attendance was improving, which caused the employer not to terminate 

employment on September 14, 2016. Also, the union was of the view that on September 14, 2016 

things were improving for Ms. XXX. Laura Weightman, then a recording secretary for the union 

responsible for Occupational Health and Safety and Benefits, including accommodation, testified 

that she reviewed the stage 4 notes. It was her impression that the grievor’s attendance was 

improving at the time of the September 14, 2016 meeting. However, she was not aware at that 

time that the grievor had called in sick for the shifts for the four days preceding September 14th.  

https://workhealthlife.com/
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[28] The grievor’s attendance at work following the September 14, 2016 meeting appeared to 

improve for the rest of the month of September. However, beginning October 3, 2016 her 

attendance fell off sharply again. Between October 3 and November 18, 2016 the grievor called 

in sick for no fewer than 17 shifts for a total of 136 hours. Even though she was previously asked 

to call her manager, Debbie Obst, when she was going to miss a shift, very often she would leave 

a telephone message for Ms. Obst or call the central scheduling office. In fairness, Ms. Obst 

indicated that she was not always at her telephone to receive calls directly. During this period of 

time, and in fact previously, most often the grievor would call in within 90 to 60 minutes of the 

beginning of her scheduled shift. This caused significant scheduling problems. Typically an 

attempt would be made to find a replacement employee, sometimes at overtime rates, or the shift 

would go short because of Ms. XXX’s absence. Ms. Obst maintained a record of the grievor’s 

absences between September 10 and November 18, 2017, to which she testified. In addition she 

obtained from Abbie Speir, Payroll/Scheduling Manager, a written log of the calls to central 

scheduling made by the grievor from September 1, 2017 onward. Often the calls advising of the 

impending absence included no information about why the grievor would be absent. However, at 

least on one occasion the absence was attributed to a sore shoulder and on another occasion it 

was attributed to a misunderstanding about a scheduled work day. Most commonly, the calls 

simply indicated that the grievor was “sick” and would not be attending for her scheduled shift. 

The information provided by Ms. Speir to Ms. Obst was contained in an email of September 21, 

2016, which reads as follows: 

Sept. 10 

0602 SCW CCA Xx XXX sick 0700-1530…Desiree Ragaas accepted this…lk 

Sept. 11 

0555 SCW CCa Xx XXX SICK 0700-1530…Jessica Mousseau accepted…lk 

Sept. 12 

0547 am Xx XXX SICK WSCH 0700-1530 CCA. Float Halyna Shkapoyid 1400-1530. 0700-1400 will be 

Norenne Sawyer. NIC Alana is aware…as 

Sept. 13 

0540am Xx XXX SICK WSCH 0700-1530 CCA. NIC Alana said to go ahead and replace as she has no info 

on ADP clientele to know if the ADP staff can cover so she said to go ahead and replace. Desiree Ragaas 

accepted. NIC Alana is aware…ac 

Oct. 3 

0616 Xx XXX SCW CCA ABSENT “won’t make it shoulder hurting” 700-1530…Ria presto 

accepted…kmw 

Oct. 4 

No communication in the logs. 

Oct. 5 
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0612 am Xx XXX SCW CCA “can’t make it in” – marked ABSENT 0700-1530 – rnf. As per Deanna OT 

0700-1100. 0618am Deanna called back and cancelled OT……klc 

Oct. 6 

0558 Xx XXX SCW CCA ABSENT 0700-1530 “won’t make it”. RNF @ REG NIC Deanna aware OT 

0700-1100 Cheryl Wardle accepted NIC Deanna aware…kmw 

Oct. 7 

0623 Xx XXX SCW CCA ABSENT 0700-1530 “Won’t make it in today” Olha Dasyuk accepted the offer at 

Regular NIC Alanna aware…kmw 

Oct. 22 

0608 SCW CCA Xx XXX SICK 0700-1530…used float Jenna Larson…lk 

Oct. 23 

0547 SCW CCA Xx XXX SICK 0700-1530…Jelson Varghese accepted…lk 

Nov. 2 

1526 as per Kathy (for Xx XXX’s shift as per emails) RNF at regular time so call out OT 1700-2000bc. Larry 

Bumstead accepted. Larry’s SO moved to October 31/16. Message left with Kathy regarding who picked up 

OT and where Larry’s was moved to…klc 

Nov. 5 

1532 SCW CCA Xx XXX 0700-1530 SICK…Jelson Varghese accepted…lk 

Nov. 6 

0540 Xx XXX SCW CCA 0700-1530, Esmerelda Jarovilla extended. 0700-1400 Xx Sutherland. NIC Alana 

is aware…mb 

Nov. 7 

0555am Xx XXX SICK WSCH 0700-1530 CCA. Ria Presto accepted. NIC Alana is aware…ac 

Nov. 8 

1211pm Xx XXX SICK WSCH 1400-2230 CCA…ac  RNF at regular pay. As per email from Kathy OT 

1530-2130 and Christine Ashworth accepted the shift…ad 

Nov. 9 

1333 Xx XXX ID 1400-2230 SCW CCA. RNF at regular pay. As per Kathy OT 1530-2130. Coming in for 

the OT will be Halyna Shkapoyid. Kathy is aware…ad 

Nov. 10 

1330 Xx XXX ID 1400-2230 SCW CCA. RNF at regular pay. As per Kathy OT 1530-2130 and Jeanelynn 

Belamino accepted. Kathy aware…ad 

Nov. 14 

0559am Xx XXX SICK WSCH 0700-1530 ESW. Used float Teresa Meek. NIC Michelle is aware…ac 

Nov. 15 

0554am Xx XXX SICK WSCH 0700-1530 CCA. Used float Justina Sexsmith. NIC Michelle is aware…ac 

Nov. 16 

0454am Xx XXX SICK WSCH 0700-1530 CCA. As per Alana – they have 5 clients in ADP so they can’t 

pull staff from there to cover today – we need to fill with relief staff. 1400-1530 used float Teresa Meek. 

0700-1400 is RNF. OT as per NIC Alana 0700-1100. Cheryl Wardle accepted. NIC Alana is aware…ac 

Nov. 17 

0551 SCW CCA Xx XXX SICK 0700-1530…RNF @ RT…as per NIC Alanna. OT 0700-1100…Pauline 

Marshall accepted…lk 

Nov. 18 

0558 SCW Xx XXX “I am still Sick and won’t be in today”…RNF at RT…NIC Alana Approved OT 0700-

1100…Larry Bumstead accepted the OT NIC aware…KD 

 

 

[29] On November 17, 2016 the grievor again called in sick. On that day Ms. Obst advised her 

that there would be a meeting with her the following day. On November 18, 2016 a second stage 

4 meeting was held. On the meeting checklist for the first stage 4 meeting on September 14, 

2016 in the upper right hand corner it stated: “No Frustration of Employment”; however, the 
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meeting checklist for the November 18, 2016 meeting (the second stage 4 meeting) indicated in 

the upper right hand corner, “Frustration of Employment”. In attendance at the meeting in 

addition to Xx XXX were Sandra Sietz, Union President, and Linda Bocian, Union 

Secretary/Treasurer. On behalf of the employer at the meeting were Debbie Obst, Susan Russell 

and Erin Goodfellow, a labour relations consultant with SCHR.  

 

[30] The meeting checklist showed that the grievor’s absences since March 1, 2015 were 

reviewed and the grievor was informed that her employment “has been terminated due to 

frustration of employment for innocent absenteeism effective immediately”.  The meeting 

checklist also included a checked off statement that said: “No extenuating circumstances 

including disability or family situation that required accommodation has been confirmed”. The 

checklist also has written on it: “Sandra thinks Human Rights issue & thinks dates should be 

removed due to chronic condition”.  Notwithstanding this comment (request) by Ms. Sietz, the 

employer at the meeting provided a formal letter of termination of employment, signed by Ms. 

Obst, to Ms. XXX. The text of the letter reads as follows: 

RE:  STAGE 4 – ATTENDANCE SUPPORT PROGRAM 

 FRUSTRATION OF EMPLOYMENT FOR INNOCENT ABSENTEEISM 

 

Over the past months we have met to discuss your attendance at work. Based on those meetings, the 

following can be confirmed: 

 

• Your level of absenteeism has continually been in the top 7% of your bargaining unit or OOS group; 

• No extenuating circumstances including disability that requires accommodation was confirmed; 

• You have been provided with information and opportunities to improve your attendance; 

•  You have been advised in previous Stage meetings and in previous Attendance Support Stage letters 

that if your attendance did not improve, your on-going employment with Sun Country Health Region 

would be in jeopardy. 

 

The following is a summary of your sick time usage since March 1, 2015: 

 

Report Period ID/XD/LI Hours Reported CUPE Hours Bench Mark 

March 1 to May 31, 2015 153.14 40.00 

June 1 to August 31, 2015 141.36 40.00 

Dec. 1, 2015 to February 29, 2016 177.03 47.62 

March 1 to May 31, 2016 120.00 47.12 

October 1 to present 136.00 na 

 

Unfortunately, your continued absences from work have created a frustration of employment. Accordingly, 

effective immediately, your employment with Sun Country Health Region must be terminated due to 

frustration of employment for innocent absenteeism.  

 

You will receive information from our Payroll Department concerning pension options you may have and 

any time remaining in entitled banks which will be paid out to you in the next pay cycle to the banking 

information we have on file. 
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I wish you the best in your future endeavors. 

 

 

[31] The union introduced into evidence a short letter from Dr. Fong dated November 21, 2016, 

three days after the grievor was dismissed. The letter reads as follows: 

To Whom it May Concern: 

 

The above patient has been under my care since 1999. I can confirm that she suffers from a chronic medical 

condition, which has precluded her from being at work in the past. 

 

I can also confirm that her employer was notified of this condition in the past, and its potential to cause time 

off of work.  

 

In cross-examination Ms. Obst was asked about Dr. Fong’s letter and, more specifically, its 

reference to the grievor’s chronic medical condition. Ms. Obst responded that she did not deny 

the fact that the grievor had a chronic medical condition but offered that she was not sure what 

the accommodation should be because, “You have to have the will to come back to work”.  

 

[32] On January 3, 2017 the union filed a grievance on behalf of Ms. XXX challenging her 

termination from employment. The contents of the grievance form are reproduced in paragraph 

one above.  

 

[33] The evidence was that between the first stage 4 meeting on September 14, 2016 and the 

date of termination, November 18, 2016, the grievor did not provide to the employer any updated 

medical information. Further, the employer did not request any medical information from the 

grievor, including requesting an updated FAF. The evidence was that it was common for the 

employer to request medical information, which it is entitled to do, where an employee’s absence 

exceeded 4-5 days. Also, it was the testimony of Ms. Edwards and Ms. Weightman, for the 

union, that they were not made aware by either the grievor or the employer of the grievor’s 

absenteeism incidents between September 14 and November 18, 2016. Ms. Weightman, who 

dealt with accommodation issues on behalf of the union, testified that had she known the 

grievor’s attendance had dropped off, following an apparent improvement over the summer of 

2016, she would have “reached out to her”. Ms. Weightman further testified that the union had 

no independent means of knowing whether an employee’s attendance was not satisfactory unless 

it was told so by either the grievor or the employer. She recalled that in the past sometimes a 
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manager would call her to give her a “heads up” about an employee who may be experiencing 

attendance issues. None were received by Ms. Weightman, or to her knowledge by any other 

union representative, with respect to the grievor following the September 14, 2016 first stage 4 

meeting.  

 

[34] Ms. XXX testified at the hearing. Her oral testimony was often vague and sometimes 

rambling. In addition, she did not have good recall of many of the meetings that had occurred 

over the past years concerning her attendance and she did not have good recall about some of the 

details such as who initiated the accommodation of her from 12 hour shifts to eight hour shifts or 

the movement to evening shifts. Ms. XXX openly admitted that she has been suffering quite 

severe depression problems for several years.  

 

[35] Ms. XXX was questioned about her understanding of the warnings given to her at the 

various ASP stage meetings that termination for frustration of employment might occur. She 

indicated that she was not sure what was meant by frustration of employment but she did 

acknowledge receiving the letters at the various stages, which do speak to non-disciplinary 

termination. She testified that she was shocked on November 18, 2016 when she was told that 

her employment was terminated. The evidence of the others who were at the termination meeting  

did not contradict this characterization of the grievor’s reaction. 

 

[36] Ms. XXX was questioned both by union counsel in examination-in-chief and by employer 

counsel in cross-examination concerning possible accommodation measures. At one point she 

said she was not sure if reduced hours would have helped her and she also suggested that: 

“Maybe I should have been accommodated in a different job.” When asked in cross-examination 

what the employer could have done for her, she responded: “Got me more help – the Employer 

did not do the best it could.” She did acknowledge that her condition made it difficult for the 

employer to accommodate her. She said: “When my depression acts up I block out everyone 

including my Employer and my family”. Throughout Ms. XXX’s testimony there was a thread of 

helplessness. At one point she said: “Somebody had to help me”. When asked whether she felt 

better because of previous accommodation efforts she responded: “I don’t know – it did not 

help”.  And when she was asked: “Was there a different accommodation plan that may have 
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helped you more, Ms. XXX responded: “Maybe a different job – I was reluctant – but if forced. 

Maybe housekeeping. But I think staying at a CCA job was not healthy. The Employer has been 

with me for so much of this, they know my struggles”. Perhaps somewhat in contradiction, Ms. 

XXX also testified that she loved her job as a Continuing Care Aide. As previously stated in this 

decision, she was good at her job when she was there.  

 

THE ARGUMENTS 

[37] The employer and the union each provided an extensive book of judicial and arbitral 

authorities in support of their respective positions. I have reviewed all of them and list them in 

Appendix “A” of this award. 

 

Employer Argument 

[38] The employer’s overall argument was that it had just cause to terminate Xx XXX on 

November 18, 2016 for innocent absenteeism. It suggested that in making this determination 

several issues must be addressed. They were: (a) What is the legal framework for addressing 

innocent absenteeism? (b) Was the greivor’s absenteeism excessive? (c) Was the grievor warned 

she could be terminated if her absenteeism did not improve? (d) Was there a reasonable prospect 

that the grievor’s attendance would improve in the foreseeable future? (e) Has the employer 

satisfied any duty to accommodate and (f) If the grievance is allowed, what remedy is 

appropriate? 

 

[39] The employer argued that the starting point is a consideration of the workplace bargain 

between an employer and an employee. Employees who are frequently absent are not available 

to fulfill their part of the employment agreement and thus impose extra costs on the employer 

through uncompleted work, rescheduling employees or incurring overtime. The employer relied 

upon a decision of Arbitrator Weiler in UAW and Massey Ferguson Ltd. (1969) 20 LAC 370.  In 

this case Arbitrator Weiler acknowledged that an employer has the right to expect consistent 

attendance on the job and that consistent and long-term absenteeism can be grounds for 

termination. Reference was also made to Brown and Beatty at para 7:6110.  
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[40] The employer made reference to Shelter Regent Industries and IWA (2003), 124 L.A.C. 4th 

129 where the Arbitrator Ponak set out an approach to assessing whether innocent absenteeism 

justifies termination. The four step process set out by Arbitrator Ponak was: (a) Was the 

absenteeism excessive? (b) Was the employee warned that his or her absence was excessive and 

failure to improve would result in a discharge? (c) Was there a positive prognosis for regular 

future attendance at the time of dismissal? (d) If the absenteeism was caused by an illness or a 

disability, did the employer accommodate the employee to the point of undue hardship prior to 

dismissal?  

 

[41] The employer then turned its argument to whether the grievor’s absenteeism was 

excessive. Relying on numerous arbitral authorities, which are listed in Appendix “A” to this 

award. It was argued that the significant absences of the grievor did inhibit the operation and 

efficiency of the employer because it made it difficult for the employer to rely on her when 

scheduling work. The numerous absences, as well as the short notices, resulted in negative 

impacts to the operations of the Weyburn Special Care Home. In the absence of requests for 

accommodation by either the grievor, the union or the grievor’s doctor, it was submitted that the 

employer was justified in terminating for excessive absenteeism.  

 

[42] With respect to clear warning being given to the grievor, the employer made reference to 

the meeting checklists and the letters provided to the grievor at the various stages of the ASP. It 

was argued that both the Shelter Regent case, supra and Sault Area Hospital and CAW (2010), 

193 L.A.C. 4th 190 (Harris) show there is no requirement for a definitive statement that 

termination will result. Furthermore, it was submitted that the authorities uphold a series of 

warnings where they clearly explain that the grievor is progressing through an attendance 

management system that ultimately could result in termination. A sufficient warning is one 

which would objectively lead a reasonable employee to conclude that they must improve their 

attendance or they face a real risk of losing their job. It was submitted that in the present case any 

objective determination of the evidence would lead to the conclusion that the grievor should have 

known that her job was in jeopardy.  
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[43] The employer argued that there was no reasonable prospect that the grievor’s attendance 

would improve in the foreseeable future. It was submitted that a clear inference may be drawn 

from the previous record of attendance of the grievor which demonstrated an overwhelming, 

excessive absenteeism. It was submitted that in this case the employer has no evidence, and had 

no evidence, available to it suggesting a reasonable prospect of improvement. It was argued that 

any finding that the employer acted wrongfully in terminating the grievor would require 

objective evidence that there was a reasonable prospect that the grievor’s attendance would 

improve at the time she was terminated. The employer submitted that the clear inference to be 

drawn from the employee’s record is that her poor attendance would continue. 

 

[44] The main focus of the employer’s argument was that it had fulfilled its duty to 

accommodate the grievor. The employer first submitted that the grievor did not provide 

sufficient information indicating that accommodation was required despite repeated inquiries 

from the employer; thus, no duty to accommodate arose. Alternatively, it was submitted the 

employer accommodated the grievor to the point of undue hardship. 

 

[45] With respect to the first submission, it was argued that the duty to accommodate is a multi-

party inquiry and has been recognized as such by the Supreme Court of Canada and by the 

collective agreement. In the present case while the grievor may have medical problems, it was 

submitted she failed to present the employer with information on how the problems were 

affecting her ability to work even after being asked numerous times by the employer. It was 

argued the grievor had an obligation to provide information on her disability and the failure to do 

so frustrated the employer’s attempts to determine what functional restrictions may apply to the 

grievor so that further accommodation options could be explored. Despite the lack of 

information, the employer attempted to help the grievor first by providing her time off, and then 

by attempting to gradually re-integrate her into the workplace and by adjusting the length of the 

shifts she worked.   

 

[46] In the alternative, the employer argued that it accommodated the grievor to the point of 

undue hardship. In addition to making reference to the seminal Renaud decision of the Supreme 

Court of Canada, [1992] 2 SCR 970, and to Shelter Regent, supra, reference was made to the 
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Sexton decision of the Supreme Court of Canada, 2007 SCC 4, which addresses the 

responsibility of an employer to accommodate to the point of undue hardship. Reference was 

also made to the Supreme Court of Canada decision in Corbeil, 2008 SCC 43. It was submitted 

that arbitrators have recognized that accommodating an employee by permitting them to miss 

work on an irregular basis without prospect of improvement is an undue hardship. Reliance was 

placed on the Sault Hospital decision, supra. It was submitted that the evidence did not disclose 

a reasonable indication that the grievor would improve. The grievor has not provided any 

information regarding functional limitations that might be accommodated and would end the 

problem of excessive absenteeism. The unplanned absences of the grievor and her unreliability 

made it very difficult to accommodate her disability. Therefore, it was submitted that the efforts 

made to date by the employer satisfied the employer’s obligation to accommodate to the point of 

undue hardship. It was submitted that the grievance should be dismissed because of employer 

legitimate interests in organizing its operations for the benefits of its patients require it to be able 

to rely on its employees, including the grievor, to be available for work when scheduled.  

 

Union Argument 

[47] The primary argument of the union was that the grievor was dealt with in the context of the 

Attendance Support Program and, by the very terms of the ASP itself, should have been dealt 

with as an accommodation issue. The union’s view is that there are two streams. One is non-

culpable absenteeism which is addressed by the ASP; the other gives rise to the duty to 

accommodate which, it was argued, immediately should move any affected employee out of the 

“lock step” process envisaged by the ASP. It was clear throughout the hearing, and in final 

argument, that the union is not enamored with the ASP and views it as fundamentally flawed 

because it believes it is tantamount to a disciplinary approach because it may lead to termination. 

 

[48] The union submitted that the employer knew, or certainly ought to have known, that the 

grievor was suffering from a recognized disability. Her depression was known to be a chronic 

medical condition by the employer. Once the employer possessed this knowledge, it had the 

obligation to pursue with the grievor an accommodation to the point of undue hardship. In 

support of these submissions the union made reference to numerous arbitral and judicial 

decisions, all of which are listed in an appendix to this award and include St. Paul’s Hospital and 
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SUN, 1988 CarswellSask 744 (Ish); RQHR and CUPE, Local 3967 (unreported) December 1, 

2008 (Ish); Telus and IBEW, 1998 CanLII 19027 (Ponak) and Saskatchewan Gaming 

Corporation and PSAC, 2015 CanLII 93835 (Comrie). 

 

[49] Some of the union argument was aimed at the Attendance Support Program and its 

validity. For reasons that will become clear in the analysis and decision part of this award, it is 

not necessary for the resolution of this case to deal directly with the ASP other than determining 

its application to a situation requiring the accommodation of an employee with a disability. 

 

[50] The union argued that the employer essentially ignored page two of the FAFs received 

with respect to the grievor – two from Dr. Fong and one from Dr. Pitariu. While the first page of 

the respective FAFs may have shown “no restrictions”, the second page of the FAFs made clear, 

in the submission of the union, that the grievor was suffering from a recognized DSM 5 

condition that would manifest itself in attendance problems and thus required an accommodation 

effort. Further, it was argued that based on the past information that the employer had in its 

possession, the absences of the grievor from September to November 18, 2016 (the date of 

termination) were more than sufficient to require the employer to make further inquiries about 

the grievor’s medical condition. It was submitted that rather than making those inquiries, the 

employer continued to treat the grievor’s absences as a routine ASP matter and thus “set her up” 

for dismissal for innocent absenteeism within the ASP.  

 

[51] It was submitted that the November 21, 2016 communication from Dr. Fong, even though 

post-discharge, can and should be considered to corroborate the fact that the grievor had been 

suffering a chronic medical condition prior to her dismissal. Also, it was argued that even in 

situations where there are sporadic attendance problems, there may be options open to the 

employer to accommodate employees. In support of this argument, the union relied upon 

paragraph 31 of City of Edmonton and ATU, Local 569, 215 CanLII 57763 (Kanee). 

 

[52] In conclusion, the union argued that the employer failed to show just cause for the 

dismissal of Xx XXX. It was submitted that the employer is under a legal obligation, pursuant to 

the Human Rights Code and decisions of the Supreme Court of Canada, to accommodate the 
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grievor to the point of undue hardship. It was argued that the employer did not accommodate or 

attempt to accommodate the grievor prior to her termination on November 18, 2016. The union 

requested as a remedy that the grievor be brought back to work, that she be accommodated after 

receiving medical reports that clearly show her accommodation needs. The union also requested 

that I reserve jurisdiction to deal with any matters of compensation. The grievance as filed also 

seeks as a remedy that the grievor “be made whole”.  

 

THE COLLECTIVE AGREEMENT 

[53] Although not much reliance was placed on the collective agreement, the parties made 

reference to several of its provisions. They include the following:  

4.01 Management Rights 

 

 The Union acknowledges that it is the right of the Employer(s) to manage its operation and to direct 

the working force.  Management rights as set out in this agreement are subject to the terms of the 

Collective Agreement. 

ARTICLE 14 - DISCRIMINATION 

 

14.01 Responsibility 

 

 The Employer(s) and the Local of the Union agree and recognize their responsibility to create a 

discrimination free workplace. The Employer(s) agrees that there shall be no discrimination exercised 

or practiced with respect to any Employee in the matter of hiring, assigning wage rates, training, 

upgrading, promotion, transfer, layoff, reemployment, discipline, classification, discharge or any other 

action by reason of age (subject to mandatory retirement provisions), race, creed, colour, ancestry, 

national origin, religion, political affiliation or activity, sexual orientation, sex, marital status, family 

status, place of residence, disability (subject to bonafide occupational requirements), nor by reason of 

his/her membership or activity in the Union. 

ARTICLE 31 - SICK LEAVE 

 

31.01 Definition of Sick Leave 

 

a)  Sick leave means the period of time an Employee is absent from work by virtue of being 

sick or disabled due to physical, mental or emotional illness. 

b) An Employee shall not be entitled to use sick leave credits because of an illness or 

disability covered and paid by the Workers’ Compensation Board or for which Income 

Replacement benefits are paid under The Automobile Accident Insurance Act. 

31.04 Notification of Illness 

 

a) Employees who may be absent from duty due to illness or injury, shall notify the immediate 

supervisor or designate as soon as possible, prior to the commencement of the scheduled 

shift. 
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b) The Employee shall inform the supervisor of the anticipated date of return to work and any 

limitations or restrictions. 

 

31.07 Accommodation of Employees 

 

a) General  

 

 Accommodation of Employees within the workplace is a shared responsibility between the 

Employer, the Union and the Employee.  

 The Employer agrees to make every reasonable effort, short of undue hardship, to provide 

suitable modified or alternate employment to Employees who are temporarily or 

permanently unable to return to their regular duties as a consequence of an occupational or 

non-occupational disability.   

 In consideration of accommodating an Employee the following shall apply in the order 

listed below: 

i) Determine if the Employee can perform his/her existing job as it is; 

ii) If the Employee cannot, then determine if the Employee can perform his/her existing 

job in a modified form; 

i) If the Employee cannot, then determine if he/she can perform another job in its 

existing form; 

ii) If the Employee cannot, then determine if he/she can perform another job in a 

modified form;  

iii) If there are no positions within the bargaining unit that are available, consideration 

shall be given by the parties to pursue jobs outside of the bargaining unit. 

Note:  All options shall be considered when accommodating Employees. 

In such circumstances, the Employer and the Local of the Union may agree to waive certain provisions in this 

Agreement. 

b) Medical Information 

It will be the responsibility of the Employee returning to work to provide the Employer 

with medical evidence of the limitations associated with the disability.   

The procedure to determine that an Employee is fit to perform the duties of his/her job or 

modified work must be made in such a way as to protect the confidentiality of the 

Employee’s medical information, which shall be limited to: 

i)  a prognosis for recovery, with or without limitation; 

  ii)      a clear opinion as to the Employee’s fitness to return to work; 
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i) an opinion as to the Employee’s fitness to perform the specific duties of his or her 

current job or the accommodation being considered; 

iv) how long any limitations may last. 

c) Accommodation Meetings 

The Employee and Union Representative who attend an accommodation meeting shall be 

released from duty without loss of pay. 

 
 

ANALYSIS AND DECISION 

[54] The core issue in this case is whether the termination from employment of Xx XXX was 

for just cause based on her innocent absenteeism from employment. Arbitrators and courts have 

recognized for decades that innocent absenteeism can be just and sufficient cause for dismissal. 

This was clearly articulated in what has become a seminal arbitration decision of Arbitrator Paul 

Weiler in 1969 (See: United Automobile Workers and Massey Ferguson Ltd.,(1969), 20 LAC 

370.) Innocent absenteeism must be distinguished from culpable absenteeism that may give rise 

to just dismissal. For many years, this dichotomy existed in quite simple form often with 

innocent absenteeism being caused by medical problems. Thus, once discipline was set aside in 

any particular case to test whether a termination from employment was justified three questions 

were asked. They were: (1) Was the absenteeism excessive? (2) Was the employee warned that 

his or her absence was excessive and failure to improve could result in discharge? (3) Was there 

a positive prognosis for regular future attendance at the time of dismissal?  

 

[55] Modern Canadian human rights legislation has been interpreted by the courts to add a 

fourth question to the three set out above. Arbitrator Comrie in Saskatchewan Gaming 

Corporation and Public Service Alliance of Canada, 215 CanLII 93835 recognized this when he 

said at paragraph 77: 

With the advent of modern human rights legislation, it became necessary in any case of innocent 

absenteeism to add to the above requirements a consideration of whether any of the absences in question 

were caused by a protected “disability”. The impact of modern Canadian human rights legislation has thus 

been superimposed upon the doctrine. The typical human rights codes now effectively (albeit indirectly) 

prohibit any termination for innocent absenteeism without consideration of whether the absences in 

question were caused by a protected disability.   

 

The legislation that directs us in the present case is the Saskatchewan Human Rights Code, more 

particularly Section 16(1) that provides:  
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No employer may refuse to employ or continue to employ or otherwise discriminate against any person or 

class of persons with respect to employment, or any term of employment, on the basis of a prohibited 

ground.  

 

The Code lists “disability” as a prohibited ground which is defined to include “any degree of 

physical disability” and “mental disorder”.  

 

[56] The current analytical approach to deal with situations of innocent absenteeism has been 

succinctly summarized by Arbitrator Ponak in Shelter Regent Industries and IWA – Canada, 

Local 1-207 (2003), 124 LAC 4th 129. In this case Arbitrator Ponak said:  

39. In the current case, the proper analytical  approach is for the arbitrator to determine whether the 

tests for non-culpable dismissal for excessive innocent absenteeism have been met. These tests, which are 

well supported by the authorities, are: 1) was the absenteeism excessive; 2) was the employee warned that 

his or her absence was excessive and failure to improve could result in discharge; 3) was there a positive 

prognosis for regular future attendance at the time of dismissal; and 4) if the absenteeism was caused by an 

illness or a disability, did the employer attempt to accommodate the employee to the point of undue 

hardship prior to dismissal (Canadian Labour Arbitration (3rd), para. 7:6110 & 7:6120; Re Canadian 

Directors, Re Mainland Sawmills; and Re Cache Creek).  

 

It is this four step analysis that will be adopted to determine the present case.  

 

[57] The duty to accommodate which underlies the fourth step of the analysis has been the 

subject of numerous Supreme Court of Canada decisions beginning in the late 1980s through to 

the present time. This evolution of the law now requires an employer who is considering 

dismissal for excessive absenteeism to look at not only whether the absenteeism was culpable or 

innocent but, if the latter, to determine whether a recognized disability has led to the 

absenteeism. It is likely correct to say that most innocent absenteeism, but not all, is linked to a 

medical condition of the affected employee that qualifies as a disability and thus gives rise to the 

duty to accommodate. This has major implications for employer promulgated 

absentee/attendance programs because once the duty to accommodate arises an employer cannot 

rely upon the strict steps or stages of such a policy or program but must focus directly on the 

employee’s disability and the employer’s duty to accommodate it. It is a very individualized 

approach. Thus, once the disability is identified and substantiated, any attendance policy ceases 

to have application until the disability no longer exists.  

 

[58] In the present case the employer has an Attendance Support Program that recognizes 

accommodation cases must be treated differently. The latest revision of the ASP (revised August 
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2017) says on the first page: “If a chronic medical condition is confirmed, SCHR is committed to 

the practice of accommodation within the workplace as per the Human Rights legislation”. 

Section 2.0 of the policy says: “When an employee has been flagged in the ASP indicates 

absences may be due to a condition requiring accommodation, additional information including 

medical information will be requested and the employee shall have their healthcare provider 

complete the Functional Abilities Form (FAF)”. And Section 2.1.4 includes the following: “In 

the event that the employee’s ID, XD and/or LI hours place them in the top 7% of the total 

number of employees from their bargaining unit or OOS and this absenteeism is not related to 

one which requires accommodation, at any time during the additional three reporting periods, 

frustration of employment for innocent absenteeism may occur”. Interestingly, a previous 

version of the ASP (the May 2016 revision) included in Section 2.0 a more directive statement. It 

said: “Employees who require accommodations will be removed from the ASP and referred to 

the Disability Management Coordinator”. These provisions expressly recognize the limitations of 

the ASP when absenteeism is the result of a disability requiring accommodation.  

 

[59] I will now turn to an assessment of the facts in this case to determine whether there was 

just cause from the termination of employment of the grievor. The first two requirements of the 

four-part test are quite easily dealt with. There is no question that the grievor’s absence was 

excessive. The facts outlined above demonstrate that there were attendance problems for a 

considerable period of time which were carefully tracked by the employer. Any fair assessment 

of the absences of the grievor must lead to the conclusion that they were excessive and 

unacceptable. Especially in the fall of 2016 the grievor’s numerous absences and short notices of 

absences were ones the employer cannot be expected to tolerate. The union did not challenge this 

assessment in the hearing. Its challenge was mainly that the ASP should not have been the 

framework within which the employer determined the grievor’s fate. Perhaps the best indicator 

of the acceptance of the grievor’s absentee record as being excessive was the testimony of Laura 

Weightman when asked about the grievor’s absences between September 10 and November 18, 

2016 (see para 28 above) to which she responded: “I would never tell a member they could get 

away with this attendance record”.  
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[60] I also accept that from an objective point of view the grievor was warned that her absence 

if not improved could result in discharge. Each of the letters provided to the grievor at the 

various stages included a warning about possible termination. The July 6, 2015 letter said: 

“However, you should be aware that in situations where an employee is unable to attend work on 

a regular basis after repeated efforts by the employer and employee to improve, additional 

consequences may result up to and included non-disciplinary termination”. A similar statement 

was included in the stage 2 letter of October 16, 2015. Again in the stage 3 letter of June 14, 

2016 it was said: “You have been given notice in every meeting that your job may be in 

jeopardy”. And the letter of September 14, 2016 given to the grievor at the first stage 4 meeting 

it is stated that: “…frustration of employment for innocent absenteeism may occur”.  

 

[61] Although objectively the grievor should have realized her job was in jeopardy, and I do 

find that adequate warning was given and she and the union should have recognized her job was 

in jeopardy, the warnings were what Arbitrator Hood has described as a “boiler plate warning”. 

(see Saskatchewan Gaming Corp and RWDSU, 2016 CarswellSask 404 (Hood), at para 11. 

Arbitrator Hood was critical of words such as “may” or “could” in such warnings. In the present 

case the grievor testified that she was shocked on November 18, 2016 when she was advised that 

her employment had ended. I believe her. Also I believe the union witnesses who said they were 

surprised that a termination took place on November 18, 2016. The union was surprised because 

as the notes from that final meeting indicate it thought there was a human rights element to the 

case that would have to be considered before a termination could occur. Nevertheless, I will not 

dwell on the warning aspect of the four-part test because any concerns about the warning will be 

subsumed by the determination below in this award with respect to the fourth of the Shelter 

Regent tests.  

 

[62] The third test asked whether there was a positive prognosis for regular future attendance at 

the time of dismissal. The answer to this likely is there was no positive prognosis for regular 

future attendance for the grievor to carry out regularly assigned shifts. However, this test also 

gets subsumed by my analysis and decision below respecting the fourth test. The reason for this 

is that if at the time of dismissal the grievor had been accommodated in some form, such as 
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perhaps a smaller number of scheduled hours, the answer to question #3 might very well be 

different.  

 

[63] The essence of this case revolves around the employer’s duty to accommodate. In the 

words of Shelter Regent, “If the absenteeism was caused by an illness or a disability, did the 

employer attempt to accommodate the employee to the point of undue hardship prior to 

dismissal”. The analysis I will adopt in determining this issue involves the following steps:  

(1)  Did the grievor have a recognized illness or disability that caused her absenteeism?  

(2)  If yes to (1), was there an attempt to accommodate the employee to the point of undue 

hardship prior to dismissal? The responsibility is on the employer once it knows the 

absenteeism is caused by a disability to explore the employee’s workplace duties to 

enable the employee to work. The employee and the union must cooperate with the 

employer’s reasonable efforts at accommodation.  

(3) If it is concluded, after meaningful discussions with the employee and the union, that 

no accommodation can be made because it will impose an undue hardship on the 

employer then termination is justified for innocent absenteeism. Of course, such a 

determination by the employer may be challenged by the union. 

(4)  If an accommodation plan is put in place it becomes the new bargain of the 

employment relationship between the employer and the employee.  

(5)  If the employee works satisfactorily pursuant to the accommodation plan (the new 

bargain) the employment continues.  

(6)  If the employee is unable to carry out the accommodated work then termination is 

justified for innocent absenteeism.  

 

[64] There was no question that the grievor had an illness or disability that affected her ability 

to attend work. Moreover, the employer was aware of this as early as March 11, 2015. In the 

letter to Ms. XXX from Ms. Labatte on March 11, 2015 it says: “We have received a signed 

declaration form your physician that states you have a chronic medical condition that impacts 

your attendance at work at Weyburn Special Care Home. Your manager has asked me to 

determine whether you require a workplace accommodation to support your attendance”.  
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[65] This letter triggered the first of four Functional Ability Forms completed by medical care 

providers related to the grievor’s illness. The FAF completed on April 15, 2015 by Dr. Fong did 

not expressly state that there were any limitations or restrictions on the grievor’s ability to do her 

job. However, the instructions to the health care practitioner in the FAF were focused on 

physical abilities. It said:  

Functional Abilities are clear and specific, including, but not limited to, specific work activities, exposures, 

body motions, positional tolerances (ie. ability to sit, or stand) and lifting and/or material handling 

capabilities as required protecting the employee from further injury. We are requesting that “diagnosis” not 

be disclosed”. 

 

While this direction expressly says it is not limited to the work activities outlined in it, on its face 

it is capable of being misinterpreted. Moreover, the employer already was aware of the grievor’s 

chronic medical condition.  

 

[66] As outlined in the facts above, the grievor’s absenteeism continued to be poor leading to 

another stage meeting (stage 2) on October 16, 2015 as per the procedure of the ASP. The 

attendance action plan agreed to by the grievor and her manager at this meeting recognized a 

health problem. One of the items in the plan said: “Speak to Health Provider about seeing a 

counselor” and “Look at 8 hour shift work rather than 12 – may be easier”. Further in a follow-

up to that meeting the grievor’s manager provided the grievor with contact information 

concerning counseling services. The meeting resulted in another FAF being completed by Dr. 

Fong on October 19, 2015. The FAF utilized at this time had been amended from the previous 

one. It was a new two-page document. The first page of the document provides a space to note 

restrictions and limitations. It asked: “Current Objective Medical Restrictions (eg. cannot lift arm 

above shoulder level; cannot lift more than 10 kilograms from floor to waist, sitting up to 30 

minutes before body position change is required, etc.). Please do not include in medical 

diagnosis”. Dr. Fong responded to this inquiry: “Will require occasional periods off of work, due 

to inability to cope with workplace environment”. This was interpreted by the employer as not 

imposing any restrictions or limitations. The second page of the FAF refers to psychological 

problems including whether the grievor had “an active psychological condition recognized under 

the DSM 5 that affects their ability to attend work”.  Dr. Fong checked “yes” to this question and 

said: “Decreased concentration, social avoidance”. He also wrote: “Variable – will have 

relapses”.  
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[67] The notes of the October 16, 2015 meeting which involved Ms. Obst and Ms. Russell, on 

behalf of the employer, and Ms. Bocian, on behalf of the union, in addition to the grievor, 

indicate that the grievor’s health problems were significant. Further, the FAF completed by Dr. 

Fong while not setting out any physical limitations clearly does indicate that the grievor will 

experience problems attending work. Again, the question with respect to conditions and 

limitations focuses on physical limitations but page two of the FAF addressed psychological 

issues.  

 

[68] Ms. Labatte in her testimony said that she had concerns about the grievor’s mental health 

and spoke to her in October 2015. This is a reasonable and correct assessment given the 

information that was provided at the time. However, the employer chose not to treat the grievor’s 

situation as one requiring accommodation. This decision was based on a formalistic reading of 

the FAF which, on its face, could easily be misinterpreted by a medical practitioner. It is at this 

point, if not before, the employer should have moved the grievor out of the ASP and focused on 

her individual and particular needs as an employee with a disability who required 

accommodation.  

 

[69] The employer continued to monitor the grievor’s attendance under the ASP rather than 

focusing on her accommodation needs. While the employer is entitled to monitor any of its 

employees’ attendance, whether under the provisions of the ASP or otherwise, the duty to 

accommodate imposed by law cannot be subjugated by an attendance support program. The duty 

to accommodate trumps processes and consequences that otherwise might legitimately be 

imposed by an attendance policy.  

 

[70] The first formal accommodation occurred in December 2015 and January 2016 after the 

FAF was received from Dr. Pitariu. There had been more minor accommodations of an informal 

nature provided to the grievor prior to this. The accommodation continued through to February 

up until the time of the February 3, 2016 FAF completed by Dr. Fong. Similar to the previous 

FAF completed by Dr. Fong, there were no restrictions or limitations set out on page one of the 

document. However, as previously noted above, the first page of the standard FAF can easily be 
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interpreted as only asking about physical restrictions. Again, on page two of this FAF Dr. Fong 

identified mood and concentration problems and the possibility for relapse of her condition that 

would lead to more absenteeism. After receiving the FAF from Dr. Fong the previous 

accommodation remained in place which had the grievor working regular eight hour evening 

shifts. It appears that this scheduling stayed in place thereafter.  

 

[71] The grievor’s absenteeism still exceeded an amount that concerned the employer. It 

exceeded the 7 percent threshold the employer used as a gauge for the ASP. As outlined in 

paragraph 23 above, in June 2016 another meeting was held pursuant to the stage processes set 

out in the ASP. The notes from this meeting disclose that the grievor had ongoing health 

problems that were known to the employer and the union. The accommodation of having the 

grievor work eight hour shifts, as opposed to 12 hour shifts, and work evening shifts was a 

relatively modest one but one that was not suitable for the grievor. The employer argued that it 

had accommodated the grievor to the point of undue hardship because her absenteeism 

continued. The accommodation made by the employer was the reduction to eight hour shifts. It is 

not clear to me that an attempt at another accommodation not involving regular shifts would be 

an undue hardship to the grievor and might allow the grievor to work in a meaningful capacity 

and not unduly impair the operations of the employer.  

 

[72] The status quo of the eight hour evening shifts continued through the summer with some 

improvement in attendance by the grievor. However, starting in September 2016, at the time of 

and after the first stage 4 meeting (September 14, 2016), the grievor’s attendance fell off quite 

remarkably. The specifics of the absenteeism are set out in paragraph 28 above. 

 

[73] It is the employer’s actions subsequent to September 10, 2016 to November 8, 2016 that 

are a bit puzzling. While I agree with the employer’s argument that it is an undue hardship to 

accommodate an employee by permitting them to miss work on an irregular basis, it clearly was 

known from her previous history that the grievor was suffering mental health problems. During 

this period of time, if not earlier in this long saga of excessive absenteeism, an attempt could 

have been made to further accommodate the grievor (as required by the fourth requirement of the 

Shelter Regent four part analysis). It is difficult, if not impossible, to know what the outcome of 
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such an attempt would be but nevertheless the employer was under an obligation to make an 

attempt to determine if there may be an accommodation that would work for it and the employee. 

Instead, no further medical reports were requested of the grievor and her absenteeism continued 

until November 18, 2016 when she was terminated. I agree with Ms. Obst when she testified that 

it was difficult to know what to do. However, a meaningful discussion with the grievor and the 

union may have unearthed some possibilities. It is interesting that Ms. Weightman in her 

testimony while not speaking for the union suggested that a possible accommodation would have 

been placing the grievor in a temporary relief position available for call-in work.  

 

[74] In the steps to be followed when a disability is recognized that affects an employee’s 

performance there must be an attempt to accommodate the employee and this was not done in the 

fall of 2016 leading up to Ms. XXX’s dismissal. The modest accommodation made in the spring 

of 2016 clearly was not working and other options could have been explored. As suggested 

above, that exploration may have led to a conclusion that there was no accommodation possible 

in which case dismissal would be justified. On the other hand, it is possible that an attempted 

accommodation may be successful but if it was not then dismissal would be justified. To not 

attempt an accommodation in the fall of 2016, or earlier, beyond what was in place in the spring 

of 2016, places the employer in breach of its duty to accommodate. This conclusion does not 

presuppose what the outcome of an attempted accommodation would have been. 

 

[75] The grievance is successful based on the conclusion reached in the last paragraph, which 

gives rise to what is the appropriate remedy in this case. The grievance document as filed asked 

that the remedy be that “all hours related to Ms. XXX’s identified chronic condition be removed 

from her Attendance Support Program, she be reinstated and be made whole”. In light of the 

above finding and analysis with respect to the inter-relationship between the ASP and the duty to 

accommodate, the request to remove hours from the ASP becomes redundant. The ASP has no 

application to this situation. Further, it is not clear to me in the context of this case what being 

“made whole” would be. The union argued that the grievor should receive back-pay for all the 

hours she would have been scheduled to work. The problem with assessing compensation  is that 

we know it is highly unlikely that the grievor would have worked those hours if her dismissal 

had not intervened. It is entirely a matter of conjecture how many shifts the grievor would have 
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worked had she continued in the employ of SCHR. Thus, I will not make an order for 

compensation at this time for lost hours because it may be that virtually no hours were lost.  

 

SUMMARY AND CONCLUSION 

[76] In summary, I conclude that the employer has demonstrated that the grievor’s attendance 

was excessive, that she had been warned about the consequences of the failure to improve and 

that at the time of dismissal there was a lack of evidence of regular future attendance under the 

then existing conditions. I am not satisfied, however, that the employer had fully discharged its 

obligations to accommodate the grievor to the point of undue hardship. The employer did not 

neglect its duty to accommodate but, at the time of dismissal, there were more steps that could 

have been explored to determine whether, with an adjusted accommodation, the grievor would 

be able to attend regularly. It is not known whether further accommodation steps would have, or 

will, create undue hardship for the employer but they must be attempted.  

 

[77] Accordingly, I conclude that the grievor is entitled to reinstatement of employment with no 

loss of seniority and that the parties are directed to undertake further efforts to accommodate the 

grievor. In an attempt to balance the interest of all parties, the reinstatement is subject to the 

following conditions:  

(1)  The grievor must cooperate fully in the accommodation effort and must realize 

she is entitled to a reasonable accommodation, not a perfect one. 

(2)   The grievor must be willing to provide any medical or psychological evaluations 

requested by the employer.  

(3)   Once any evaluations and assessments are received, the employer, the grievor 

and the union must conscientiously work on an accommodation that attempts to 

meet the grievor’s psychological limitations and that results in productive work at 

SCHR. Should the parties fail to agree on an appropriate accommodation, I will 

retain jurisdiction to assist the parties in determining one. 

(4)  If and when accommodated, the grievor must achieve an acceptable level of 

attendance within a reasonable time period. The parties can determine the 

appropriate level of attendance required for the accommodation but if they are 
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unable to agree I will retain jurisdiction to impose one after receiving submissions 

from the parties.  

(5)  If the grievor fails to meet the attendance standards mutually set by the parties, or 

by me if necessary, or has failed to cooperate in the accommodation, the employer 

will have fulfilled its accommodation obligations and the grievor may be 

dismissed. 

(6)   I will reserve jurisdiction on the question of damages including the question of 

whether any damages should be payable. If a new accommodation attempt had 

been undertaken instead of dismissal, it is difficult to know how long the process 

might have taken and if, and for how long, the grievor may have been off work. 

There are many variables that may affect the amount of any compensation. 

(7) I will retain jurisdiction to deal with any other matters that arise as a consequence 

of the directions provided in this award. 

 

[78] In constructing the rather complicated remedy set out above I am aware that this is a very 

difficult situation and that the employer found it to be difficult to ascertain an appropriate 

accommodation in the past. I am also aware that the resolution set out above is not a crisp one 

and may lead to further disagreement between the parties. It is possible that any accommodation 

that balances the interests of the parties is not available given the grievor’s health problems, 

including her apparent past reluctance to engage taking control of her situation; however, this 

may be a likely consequence of her clinical depression. I am also very mindful of the parameters 

that have been placed on employers by the Supreme Court of Canada in cases such as Renaud, 

Sexton and Hydro Quebec, all of which were submitted to me in argument and are referred to in 

Appendix “A”. It is within the context of the parameters outlined by the Supreme Court that the 

parties should attempt to resolve this issue. They will be the parameters within which I will 

operate if the matter is referred back to me to deal with any of the matters itemized above in 

paragraph 75. 

 

 

Dated at Saskatoon, Saskatchewan on October 23, 2017. 
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________________________ 

Daniel Ish, Q.C., Arbitrator 

  



36 

 

APPENDIX “A” 

 

EMPLOYER LIST OF AUTHORITIES 

 

 AirBC Ltd. v CALDA (1995), 60 LAC (4th) 93 (McPhillips) 

 Federated Co-Operatives Ltd. and UFCW, Local 649 (Papuzynski) Re, 2013 CarswellSask 

839 (Stevenson) 

 Hamilton (City) and CUPE, Local 5, Re, 1995 CarswellOnt 5631 (Gorsky) 

 Lyons v Restigouche Health Services Corp, (2003), 128 LAC (4th) 97 (Adjud) 

 Renaud v Central Okanagan School District No. 23, [1992] 2 SCR 970 

 Saskatchewan Centre of the Arts v IATSE, Local 295, 2008 SKCA 136 

 Saskatchewan Gaming Corp. and PSAC (B.(A.)), Re, 2015 CarswellSask 873 (Comrie) 

 Saskatchewan Gaming Corp. and RWDSU (Simington), Re, 2016 CarswellSask 404 

(Hood) 

 Sault Area Hospital v CAW-Canada, Local 1120 (2010), 193 LAC (4th) 190 (Harris) 

 Sault Area Hospital and ONA (Murphy), Re, 2014 CarswellOnt 6660 (Hayes) 

 Shelter Regent Industries v IWA-Canada, Local 1-207 (2003), 124 LAC (4th) 129 (Ponak) 

 Syndicat des employés de l'Hôpital general de Montréal c Sexton, 2007 SCC 4. 

 Syndicat des employé-e-s de techniques professionanelles & de bureau d' Hydro-Québec, 

section 2000 (SCPF-FTQ) c. Corbeil, 2008 SCC 43. 

 UAW v Massey-Ferguson Ltd. (1969), 20 LAC 370 (Weiler) 

 UAW, Local 458 v Massey-Ferguson Industries Ltd., (1972), 24 LAC 344 (Shime) 

 UFCW, Local 342P-2 v Dawn Food Products (Canada) Ltd., 2005 SKQB 11 

 University of Victoria v CUPE, Local 917 (2008) 176 LAC (4th) 132 (Moore) 

 Washington Mills Electro Minerals Corp. v USWA, Local 4151 (2003), 117 LAC (4th) 313 

(Brown) 

Secondary Sources 

 Brown and Beatty, Canadian Labour Arbitration, 4th ed looseleaf (Aurora: Canada Law 

Book, 2014). 

  

 

  



37 

 

UNION LIST OF AUTHORITIES 

 

 St. Paul’s Hospital & SUN, 1988 CarswellSask 744 (Ish) 

 Regina Qu’Appelle Health Region & CUPE, Local 3967 (unreported, December 1, 2008) 

(Ish) 

 Desormeaux & Ottawa Carlton Regional Transit, 2003 CHRT 2 

 International Packers Ltd., & UFCW, Local 248-P, 1996 CanLII 11472 (SK LRB) 

 2016-0024, 2106 CAnLII 2496 (Alta. WCB Appeal) 

 Sask. Gaming Corp & PSAC, 2015 CanLII 93835 (Comrie) 

 P.A. Parkland Health Region & CUPE, Local 4777, 2016 CanLII 48150 (Hood) 

 Tolko Industries Ltd. & Wood & Allied Workers of Canada, Local 1-207, 2012 CanLII 

90332 (Ponak) 

 York University & Y.U.S.A., 2012 CanLII 41233 (Surdykowski) 

 City of Edmonton & A.T.U., Local 569, 2015 CanLII 57763 (Kanee) 

 City of Edmonton & A.T.U., Local 569, 2017 ABQB 59 

 Young v. Central Health, 2016 CanLII 57174 (NL-SCTD) 

 Mosaic & USW, Local 7656, 2014 CanLII 23963 (Hood) 

 Providence Care Centre & OPSEU, 2009 CanLII 58056 (Knopf) 

 Canada Post Corp. & CUPW, 2015 CanLII 89 (Shime) 

 Oakwood Retirement Communities & SEIU, Local 1, 2010 CanLII 55398 (Randall) 

 Telus & IBEW, Local 348, 1998 CanLII 19027 (Ponak) 

 

 

 


